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Assessing Credibility in Title IX Cases

Jill Thomas
1DWLRQDO�(GXFDWRU�	�7UDLQHU

8VH�ZKHQHYHU�\RX�QHHG�LW�WR�DVN�TXHVWLRQV�RU�UHVSRQG
� /RRN�KHUH�IRU�GRZQORDGDEOH�ILOHV�GXULQJ�WKH�

SUHVHQWDWLRQ
� 2SWLRQ�WR�VHQG�SULYDWH�PHVVDJHV�WR�HDFK�RWKHU�RU�KRVW
� &KDWV�ZLOO�EH�WUDQVFULEHG��QRW�SULYDWH�RQHV�

)� &ORVH�ZLQGRZV��H�J���SROOV�
*� 5HFRUGLQJ��H[FHSW�GXULQJ�EUHDNV�RU�LQ�VPDOO�JURXSV�
+� &KDQJLQJ�\RXU�QDPH�RSWLRQ��KRYHU�RYHU�\RXU�QDPH��VHOHFW�

ȊPRUHȋ�WKHQ�ȊUHQDPHȋ�WR�FKDQJH�\RXU�QDPH�
$� ([DPSOH��-HVV�/��_�VKH�KHU_�$FDGHPLF�ΖPSUHVVLRQV
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�
Considering Credibility

P O L L

�

Does your institution 
train on credibility 
assessment to decision-
makers?
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�

From the Final Rule
� �LL��5HTXLUH�DQ�REMHFWLYH�HYDOXDWLRQ�RI�DOO�UHOHYDQW�HYLGHQFHȃ

LQFOXGLQJ�ERWK�LQFXOSDWRU\�DQG�H[FXOSDWRU\�HYLGHQFHȃDQG�
SURYLGH�WKDW�credibility determinations may not be 
based on a person's status as a complainant, 
respondent, or witness�

� ���+HDULQJV���L��)RU�SRVWVHFRQGDU\�LQVWLWXWLRQV��WKH�
UHFLSLHQW
V�JULHYDQFH�SURFHVV�PXVW�SURYLGH�IRU�D�OLYH�
KHDULQJ��$W�WKH�OLYH�KHDULQJ��the decision-maker(s) must 
permit each party's advisor to ask the other party and 
any witnesses all relevant questions and follow-up 
questions, including those challenging credibility. 6XFK�
FURVV�H[DPLQDWLRQ�DW�WKH�OLYH�KHDULQJ�PXVW�EH�FRQGXFWHG�
GLUHFWO\��RUDOO\��DQG�LQ�UHDO�WLPH�E\�WKH�SDUW\
V�DGYLVRU�RI�
FKRLFH�DQG�QHYHU�E\�D�SDUW\�SHUVRQDOO\��QRWZLWKVWDQGLQJ�WKH�
GLVFUHWLRQ�RI�WKH�UHFLSLHQW�XQGHU�SDUDJUDSK��E����

�

From the Final Rule

� )RU�UHDVRQV�GHVFULEHG�DERYH��UHOHYDQFH�LV�WKH�VROH�
JDWHNHHSHU�HYLGHQWLDU\�UXOH�LQ�WKH�ILQDO�UHJXODWLRQV��EXW�
GHFLVLRQ�PDNHUV�UHWDLQ�GLVFUHWLRQ�UHJDUGLQJ�WKH�ZHLJKW�
RU�FUHGLELOLW\�WR�DVVLJQ�WR�SDUWLFXODU�HYLGHQFH��
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Bias

�
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From the Final Rule
� Ȋ7KH�ILQDO�UHJXODWLRQV�UHTXLUH�GHFLVLRQ�PDNHUV�WR�H[SODLQ�LQ�

ZULWLQJ�WKH�UHDVRQV�IRU�GHWHUPLQDWLRQV�UHJDUGLQJ�
UHVSRQVLELOLW\�ɋ>����@�LI�D�GHFLVLRQ�PDNHU�LQDSSURSULDWHO\�
DSSOLHV�SUH�H[LVWLQJ�DVVXPSWLRQV�WKDW�DPRXQW�WR�ELDV�LQ�WKH�
SURFHVV�RI�HYDOXDWLQJ�FUHGLELOLW\��VXFK�ELDV�PD\�SURYLGH�D�
EDVLV�IRU�D�SDUW\�WR�DSSHDO�>����@�7KH�'HSDUWPHQW�H[SHFWV�
WKDW�GHFLVLRQ�PDNHUV�ZLOO�EH�ZHOO�WUDLQHG�LQ�KRZ�WR�VHUYH�
LPSDUWLDOO\��LQFOXGLQJ�KRZ�WR�DYRLG�SUHMXGJPHQW�RI�WKH�IDFWV�
DW�LVVXH�DQG�DYRLG�ELDV�>����@�DQG�WKH�'HSDUWPHQW�QRWHV�
WKDW�MXGJLQJ�FUHGLELOLW\�LV�WUDGLWLRQDOO\�OHIW�LQ�WKH�KDQGV�RI�
QRQ�ODZ\HUV�ZLWKRXW�VSHFLDOL]HG�WUDLQLQJ��LQ�WKH�IRUP�RI�
MXURUV�ZKR�VHUYH�DV�IDFW�ILQGHUV�LQ�FLYLO�DQG�FULPLQDO�MXU\�
WULDOV��EHFDXVH�DVVHVVLQJ�FUHGLELOLW\�EDVHG�RQ�IDFWRUV�VXFK�DV�
ZLWQHVV�GHPHDQRU��SODXVLELOLW\� DQG�FRQVLVWHQF\ DUH�
IXQFWLRQV�RI�FRPPRQ�VHQVH�UDWKHU�WKDQ�OHJDO�H[SHUWLVH�ȋ
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From the Final Rule

� Ȋ:KHWKHU�RU�QRW�FRPPHQWHUV�DUH�FRUUHFW�LQ�QRWLQJ�WKDW�
SRZHU�GLIIHUHQWLDOV�EHWZHHQ�HPSOR\HHV��SDUWLFXODUO\�
IDFXOW\��DQG�VWXGHQWV�PD\�WHPSW�UHFLSLHQWV�WR�WUHDW�
IDFXOW\�DV�PRUH�FUHGLEOH�WKDQ�VWXGHQWV��WKH�ILQDO�
UHJXODWLRQV�DOORZ�UHFLSLHQWV�WR�VHOHFW�RQH�RI�WZR�
VWDQGDUGV�RI�HYLGHQFH�FRQVLVWHQWO\�WR�DOO�IRUPDO�
FRPSODLQWV��XQGHU�HLWKHU�VWDQGDUG�VHOHFWHG��the 
reci
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Bias

� <RX�PXVW�DYRLG�ELDV��FRQVFLRXV�RU�XQFRQVFLRXV��EDVHG�
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��

From the Final Rule
� ���DVVHVVLQJ�GHPHDQRU�LV�MXVW�RQH�RI�WKH�ZD\V�LQ�ZKLFK�FURVV�

H[DPLQDWLRQ�WHVWV�FUHGLELOLW\��ZKLFK�LQFOXGHV�DVVHVVLQJ�SODXVLELOLW\��
FRQVLVWHQF\��DQG�UHOLDELOLW\��MXGJLQJ�WUXWKIXOQHVV�EDVHG�VROHO\�RQ�
GHPHDQRU�KDV�EHHQ�VKRZQ�WR�EH�OHVV�DFFXUDWH�WKDQ��IRU�LQVWDQFH��
HYDOXDWLQJ�FUHGLELOLW\�EDVHG�RQ�FRQVLVWHQF\�>����@

� Ȋ)RU�WKH�VDPH�UHDVRQV�WKDW�MXGJLQJ�FUHGLELOLW\�VROHO\�RQ�GHPHDQRU�
SUHVHQWV�ULVNV�RI�LQDFFXUDF\�JHQHUDOO\��WKH�'HSDUWPHQW�FDXWLRQV�
WKDW�MXGJLQJ�FUHGLELOLW\�EDVHG�RQ�D�FRPSODLQDQW
V�GHPHDQRU�
WKURXJK�WKH�OHQV�RI�ZKHWKHU�REVHUYHG�GHPHDQRU�LV�ȊHYLGHQFH�RI�
WUDXPDȋ�SUHVHQWV�VLPLODU�ULVNV�RI�LQDFFXUDF\�>����@ 7KH�
'HSDUWPHQW�UHLWHUDWHV�WKDW�ZKLOH�DVVHVVLQJ�GHPHDQRU�LV�RQH�SDUW�
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��

Differences among types of evidence 
(non-witness testimony) 
� Primary evidence

— $XWKHQWLF��UHOHYDQW�WDQJLEOH�HYLGHQFH�
—
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��

From the Final Rule

� Ȋ$�FULWLFDO�IHDWXUH�RI�D�IDLU�JULHYDQFH�SURFHVV�LV�WKDW�7LWOH�
Ζ;�SHUVRQQHO�UHIUDLQ�IURP�GUDZLQJ�FRQFOXVLRQV�RU�
PDNLQJ�DVVXPSWLRQV�DERXW�HLWKHU�SDUW\
V�FUHGLELOLW\�RU�
WUXWKIXOQHVV�XQWLO�FRQFOXVLRQ�RI�WKH�JULHYDQFH�SURFHVV��
WKHUHIRUH��WKH�'HSDUWPHQW�GHFOLQHV�WR�LPSRVH�D�
SUHVXPSWLRQ�WKDW�HLWKHU�SDUW\��RU�ERWK�SDUWLHV��DUH�
FUHGLEOH�RU�WUXWKIXO�ȋ

A C T I V I T Y

��

Sam and Alex — Rollercoaster
� 0HW�LQ�$SULO������Ȃ DJUHH
� 6WDUWHG�IULHQGV�ZLWK�EHQHILWV�LQ�0D\�������6DP�

GDWHG�DURXQG�WRR�DQG�$OH[�ZDV�MHDORXV�Ȃ DJUHH
� 6DP�WULHG�WR�EUHDN�XS�ZLWK�$OH[�[��LQ�D�PRQWK��

EXW�$OH[�WKUHDWHQHG�VXLFLGH�HDFK�WLPH�DQG�HYHQ�
WULHG�RQFH��WKH\�FRQWLQXHG�WR�EH�SK\VLFDO�� DJUHH

� 2Q�-XQH����$OH[�DVNHG�6DP�WR�KDQJ�RXW��6DP�WROG�
$OH[�WKDW�WKH\ȇUH�MXVW�IULHQGV��$OH[�ZHQW�WR�6DPȇV�
DSW�DQG�WKH�WZR�NLVVHG�RQ�FRXFK�HYHQ�WKRXJK�
WKH\�ZHUH�RIILFLDOO\�EURNHQ�XS�Ȃ DJUHH

29
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Witness Testimony (continued)

� $OH[�WKHQ�URRWHG�DURXQG�6DPȇV�GUHVVHU�IRU�VH[�WR\V�
DQG�6DP�VDLG�GRQȇW�GR�WKDW�Ȃ GLVDJUHH Ȃ $OH[�FODLPV�
6DP�VXJJHVWHG�LW

� $OH[�WKHQ�EORFNHG�EHGURRP�GRRU�DQG�SXVKHG�6DP�RQ�
EHG�DQG�SHUIRUPHG�RUDO�VH[�Ȃ GLVDJUHH Ȃ $OH[�FODLPV�
FRQVHQW

� 7LWOH�Ζ;�LQWHUYLHZ�� 6DP�WROG�LQYHVWLJDWRU�WKDW�WKH\�FRXOG�
QRW�UHPHPEHU�KRZ�WKH\�JRW�RQ�WKH�EHG��WKDW�WKH\�
GLVVRFLDWH�DQG�KDYH�%RUGHUOLQH�3HUVRQDOLW\�'LVRUGHU��
ZKLFK�DIIHFWV�PHPRU\�DQG�SHUFHSWLRQ�Ȃ DJUHH

��

Documentary Evidence — agree

� 7H[W�PHVVDJH�IURP�6DP�WR�%))�GD\�DIWHU�DVVDXOW�Ȃ ȊΖ�
KDWH�SHRSOH�DQG�Ζ�ZDQW�WR�JHW�WKHP�DOO�LQ�WURXEOH�ȋ

� 7H[W�IURP�6DP�WR�$OH[�GD\�DIWHU�DVVDXOW�Ȃ ȊKHUHȇV�D�FXWH�
PHPH�Ȃ Ζ�NQRZ�LWȇV�\RXU�KXPRU�ȋ

� 7H[W�IURP�6DP�WR�$OH[�RQH�ZHHN�ODWHU�Ȃ Ȋ:K\�GLG�\RX�
WDNH�DGYDQWDJH�RI�PH�ODVW�ZHHNHQG"�<RX�KXUW�PH�DQG�
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Putting it Together

�� $VVHVV�WKH�SHUVRQȇV�WHVWLPRQ\�VWDQGLQJ�DORQH�

�� $VVHVV�WKH�SHUVRQȇV�WHVWLPRQ\�ZLWK�HYLGHQFH�
UHFHLYHG�IURP�WKDW�SHUVRQ�RYHU�WLPH�

�� $VVHVV�WKH�SHUVRQȇV�WHVWLPRQ\�ZLWK�WHVWLPRQ\�
IURP�RWKHUV��FRQVLVWHQW�LQFRQVLVWHQW"��

�� $VVHVV�WKH�SHUVRQȇV�WHVWLPRQ\�ZLWK�HYLGHQFH�
UHFHLYHG�IURP�RWKHUV��H�J���YLGHR��GRFXPHQWV��
HWF���
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�
Writing about Credibility in 
Your Decision Rationale

��

From the Final Rule

� Ȋ:H�GHFOLQH�WR�H[SUHVVO\�UHTXLUH�WKH�ZULWWHQ�
GHWHUPLQDWLRQ�WR�DGGUHVV�HYDOXDWLRQ�RI�FRQWUDGLFWRU\�
IDFWV��H[FXOSDWRU\�HYLGHQFH��ȊDOO�HYLGHQFHȋ�SUHVHQWHG�DW�D�
KHDULQJ��RU�KRZ�FUHGLELOLW\�DVVHVVPHQWV�ZHUH�UHDFKHG��
EHFDXVH�WKH�GHFLVLRQ�PDNHU�LV�REOLJDWHG�WR�REMHFWLYHO\�
HYDOXDWH�DOO�UHOHYDQW�HYLGHQFH��LQFOXGLQJ�LQFXOSDWRU\�DQG�
H[FXOSDWRU\�HYLGHQFH��DQG�WR�DYRLG�FUHGLELOLW\�LQIHUHQFHV�
EDVHG�RQ�D�SHUVRQ
V�VWDWXV�DV�D�FRPSODLQDQW��
UHVSRQGHQW��RU�ZLWQHVV���XQGHU�iɋ�������E�����LL���ΖW�LV�
SUHFLVHO\�WKLV�REMHFWLYH�HYDOXDWLRQ�WKDW�SURYLGHV�WKH�
EDVLV�IRU�WKH�GHFLVLRQ�PDNHU
V�ȊUDWLRQDOHȋ�IRU�ȊWKH�UHVXOWȋ�
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��

What's required in the 
written determination?
6 Areas Must Be Included
����ΖGHQWLILFDWLRQ�RI�WKH�DOOHJDWLRQV�SRWHQWLDOO\�FRQVWLWXWLQJ�
VH[XDO�KDUDVVPHQW�DV�GHILQHG�LQ�� �������
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Sam and Alex Scenario

� (;(5&Ζ6(�Ȃ :ULWLQJ�UDWLRQDOH�VHFWLRQ
� :KR�IRXQG�$OH[�FUHGLEOH"

—
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R E S O U R C E

��

1. Jury instructions
2. Sample credibility 

evaluation tool

�
��

�
Final Q+A and Wrap-Up

45
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QUESTIONS?

TA K E A W A Y S

��

� 1RW�HDV\�H[HUFLVH�WKH�PXVFOH�ZLWK�VFHQDULRV

� &DQ�ILQG�D�SRUWLRQ�RI�VRPHRQHȇV�WHVWLPRQ\�
FUHGLEOH�DQG�QRW�RWKHU�SRUWLRQV�Ȃ QRW�DOO�RU�
QRWKLQJ

� 7KH�ILQGLQJ�ZLOO�LQIRUP�WKH�UDWLRQDOH�ZULWLQJ

� 7KH�MXU\�LQVWUXFWLRQV�ZLOO�QHYHU�VWHHU�\RX�RII�
WUDFN�Ȃ EH�PHWKRGLFDO�DQG�WDNH�\RXU�WLPH�LQ�
DVVHVVLQJ�FUHGLELOLW\

47
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Online Membership Quick Facts
What You Get
� $FFHVV�WR�DOO�RQOLQH�OHDUQLQJ�UHVRXUFHV�Ȃ PHPEHUVKLS�FRYHUV�ERWK�OLYH�DQG�UHFRUGHG�

ZHEFDVWV
� 2YHU�����KLJKHU�HG�H[SHUWV�FRQWULEXWLQJ�FDVH�VWXGLHV��H[DPSOHV��VDPSOH�

SODQV�WHPSODWHV��WRROV
� 6KRUW�OHVVRQV�DQG�TXL]]HV�WDUJHWLQJ�FULWLFDO�DUHDV�RI�FRPSOLDQFH��'R]HQV�RI�QHZ�

UHVRXUFHV�DGGHG�HDFK�PRQWK

What are the Benefits?
� ΖPSURYHG�HPSOR\HH�HQJDJHPHQW�DQG�UHWHQWLRQ
� 3OXJ�$FDGHPLF�ΖPSUHVVLRQV�UHVRXUFHV�GLUHFWO\�LQWR�H[LVWLQJ�WUDLQLQJ�SURJUDPV�RU�

OHDGHUVKLS�DFDGHPLHV�IRU�IDFXOW\��VWDII��DQG�DGPLQLVWUDWRUV
� 0RQLWRU�WUDLQLQJ�DFWLYLW\�DQG�XVDJH�WKURXJK�UHSRUWLQJ

��

Thank you!
3OHDVH�UHPHPEHU�WR�FRPSOHWH�WKH�event evaluation��
<RXU�FRPPHQWV�ZLOO�KHOS�XV�FRQWLQXDOO\�LPSURYH�WKH�
TXDOLW\�RI�RXU�SURJUDPV�
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