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Assessing Credibility in Title IX Cases
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Considering Credibility

Does your institution
train on credibility
assessment to decision-
makers?
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M From the Final Rule

lL 5HTXLUH DQ REIHFILYH HYDIXDW.RQ RI DY) UHIHYDQW HYLGHQFH&
LQFIXGLQJ ERWK LQFXISDIRU\ DQG H[FXISDIRU\ HYLGHQFH&DQG
SURYLGH WKDW credibility determinations may not be
based on a person's status as a complainant,
respondent, or witness

+HDULQJV L )RU SRVIVHFRQGDU\ LQVWLIXILRQV WKH
UHFLSLHQWV JULHYDQFH SURFHVV P XVIl SURYLGH IRU D (LYH
KHDULQJ $WWKH 0LYH KHDULQJ the decision-maker(s) must
permit each party's advisor to ask the other party and
any witnesses all relevant questions and follow-up
questions, including those challenging credibility. 6XFK
FURVV H[DPLQDILRQ DW WKH 0LYH KHDULQJ PXVIl EH FRQGXFIHG
GLUHFIO\N RUDIO\ DQG LQ UHDO WLPH EN\ WKH SDUIN V DGYLVRU RI
FKRLFH DQG QHYHU E\ D SDUIN SHUVRQDIN QRIZWKWIDQGLQJ WKH
GLVFUHILRQ RI WKH UHFLSLHQW XQGHU SDUDJUDSK E

M From the Final Rule

)RU UHDVRQV GHVFULEHG DERYH UHIHYDQFH LV WKH VR0H
JDWHNHHSHU HYLGHQULDUN UX0H LQ WKH 1L.QD0 UHJIXIDWLRQV EXW
GHFLVIRQ PDNHUV UHIDLQ GLVFUHILRQ UHJIDUGLQJ WKH ZHLIKW
RU FUHGLELILIN WR DVVLIQ WR SDUILFX0DU HYLGHQFH
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M From the Final Rule

T7KH 1LQD) UHIXIDILRQV UHTXLUH GHFLVLRQ PDNHUV IR H[SIDLQ LQ
ZULQJ WKH UHDVRQV IRU GHIHUPLQDILRQV UHIDUGLQJ
UHVSRQVLELLW p @ LI D GHFLVLRQ PDNHU LQDSSURSULDIHO\
DSSIHV SUH HILVILQJ DVWXP SILRQV KD DPRXQI IR ELDV LQ IKH
SURFHVV RI HYDOXDHLQJ FUHGLELIIN VXFK ELDV PD\ SURYLGH D
EDVLV IRUD SDUIN iR DSSHD)> @ 7KH = HSDUIPHQW H[SHFIV
WKDW GHFLVLRQ PDNHUV ZL00 EH ZHi WUDLQHG LQ KRZ IR VHUYH
LPSDUILDI\ LQFIXGLQJ KRZ WR DYRLG SUHIXGJIPHQI RI IKH IDFV
D LVWWXH DQG DYRLG ELDV>  § DQG IIKH = HSDUWPHQW QRIHV
WKDW IXGJILQJ FUHGLELILIN LV WUDGLILRQDO\ 0HIW LQ WKH KDQGV RI
QRQ IDZ\HUV ZWKRXIl VSHFLDILJHG WUDLQLQJ LQ WKH IRUP RI
IXURWY ZKR VHUYH DV IDFW ILQGHUV LQ FLYL) DQG FULPLQD) IXU\
WULDOV  EHFDXVH DVVHVVLQJ FUHGLELIIN EDVHG RQ IDFIRUV VXFK DV
ZUQHVV GHPHDQRU SIDXVLEWIN DQG FRQVLVIHQF\ DUH
IXQFILRQV RI FRP PRQ VHQVH UDHKHU IKDQ (HID) H[SHUILVH T
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M From the Final Rule

1 = KHIKHU RU QR FRP PHQWHUV DUH FRUUHFII LQ QRILQJ WKD
SRZHU GLITHUHQWLDOV EHWZHHQ HP SIR\HHV  SDUILFXIDUI\
IDFX0IN DQG VIIXGHQW P D\ WHP Sii UHFLSLHQWV WR WUHDW
IDFX0IN\ DV PRUH FUHGLEIH WKDQ VIXGHQWV WKH ILQDJ
UHJIXIDWLRQV DIORZ UHFLSLHQWV WR VHIHFW RQH RI WZR
VIIDQGDUGY RI HYLGHQFH FRQVLVWHQUO\ WR D) IRUP D0
FRPSIDLQW XQGHU HWKHU WIDQGDUG VHIHFIHG the

reci
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M Bias

<RX PXVII DYRLG ELDV FRQVFLRXV RU XQFRQVFLRXV EDVHG
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M From the Final Rule

DVVHVVLQJ GHPHDQRU LV XVl RQH RI WKH ZD\V LQ ZKLFK FURWV
H[DPLQDILRQ WHVIV FUHGLELIIN ZKLFK LQFIXGHV DVVHWWLQJ SIDXVLELILIN
FRQVLVIHQF\ DQG UHILDELIIN IXGJILQJ WXWKIXIQHVV EDVHG VRIH RQ
GHPHDQRU KDV EHHQ VKRZQ iR EH (HVV DFFXUDIH WKDQ IRU LQVIDQFH
HYDIXDILQJ FUHGLELII\ EDVHG RQ FRQVIVIHQF\ > @

T)RU WKH VDPH UHDVRQV WKDW IIXGJLQJ FUHGLELIIN VRIHI\ RQ GHPHDQRU
SUHVHQW ULVNV RI LQDFFXUDF\ JHQHUDI\ WKH =HSDUWPHQW FDXILRQV
IIKDW IXGJILQJ FUHGLELILIN\ EDVHG RQ D FRPSIDLQDQIV GHPHDQRU
WKURXJIK WKH (HQV Rl ZKHWKHU REVHUYHG GHPHDQRU LV IHYLGHQFH RI
WDXPDT SUHVHQWV VLPLIDU ULVNV RI LQDFFXUDF\ > i 7KH

" HSDUIPHQW UHLWHUDWHV WKDW ZKLH DVVHVWVLQJ GHPHDQRU LV RQH SDUW

BYLASARERY
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M Differences among types of evidence
(non-witness testimony)

Primary evidence
— $XWKHQILF  UHOHYDQW IDQJLEMH HYLGHQFH

ERAGAREM

Ly O &5
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M From the Final Rule

T$ FULILFDO IHDIXUH R1 D 1D JULHYDQFH SURFHVV LV WKDI 7LiH
73 SHUVRQQHI UHIUDLQ IURP GUDZLQJ FRQFIXVLRQV RU
PDNLQJ DVWXPSILRQV DERXIH HLIKHU SDUIN V FUHGLELILIN RU
HUXWKIXOQHVY XQIL) FRQFIXVLRQ RI WKH JULHYDQFH SURFHVV
WKHUHIRUH WKH = HSDUIPHQIl GHFILQHV IR LPSRVH D
SUHVXPSHLRQ WIKDIl HWKHU SDUIN RU ERWK SDUILHV DUH
FUHGLEOH RU WUXWKIX0 7

ACTlVlTYﬂ

Sam and Alex — Rollercoaster

P’ OHIl LQ $SUL A DIUHH

6IDUIHG 1ULHQGV ZLIK EHQHILIV LQ OD\ ~ 6DP
GDWHG DURXQG WRR DQG $IH[ ZDV IHDIRXV A DJUHH

6DP WULHG R EUHDN XS ZIWK $H[ [ LQ D PRQIK
EXW $0H[ WKUHDWHQHG VXLFLGH HDFK ILPH DQG HYHQ
WULHG RQFH WKH\ FRQWLQXHG WR EH SK\VLFDI DJUHH

2Q-XQH  $IH[ DVNHG 6DP IR KDQJ RXll 6DP WRIG
SOH[ WKDW WKH\UH XV IUHQGV $IH[ ZHQW R 6DPYV
DSI DQG WKH WZR NLVWHG RQ FRXFK HYHQ WKRXJK
WKH\ ZHUH RIILFLDIO\ EURNHQ XS A DJUHH

30
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M Witness Testimony (continued)

$IH[ WKHQ URRIHG DURXQG 6DP# GUHVVHU IRU VH[ WR\V
DQG 6DP VDLG GRQ#I GR WKDW A GLVDJUHH A $0H[ FIDLPV
6DP VXJJIHVIHG LW

$IH[ WKHQ EIRFNHG EHGURRP GRRU DQG SXVKHG 6DP RQ
EHG DQG SHUIRUPHG RUD0 VH[ A GLVDJUHH A $IH[ FIDLPV
FRQVHQII

7U0H Z; LQUHUYLHZ  6DP WRIG LQYHVILIDWRU WKDW WKH\ FRXIG
QRWUHPHPEHU KRZ WKH\ JRI RQ WKH EHG WKDW WKH\
GLVVRFLDWH DQG KDYH %RUGHUILQH 3HUVRQDIIN * LVRUGHU
ZKLFK DIHFIV PHPRU\ DQG SHUFHSILRQ A DJUHH

B Documentary Evidence — agree

7H[W PHVWDJH IURP 6DP IIR %)) GD\ DIWHU DVVDX0W A 1z
KDWH SHRSIH DQG Z ZDQWWR JHW WKHP D0 LQ WRXEM T

7TH[W IURP 6DP IR $0H[ GD\ DIWHU DVVDXW A TKHUHV D FXIiH
PHPH A ZNQRZ iV \RXU KXPRU T

7HV IURP 6DP R $IH[ RQH ZHHN DIHU A T = K\ GLG \RX
WIDNH DGYDQWDJH RI PH 0DVl ZHHNHQG" <RX KXUIl PH DQG
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[ Putting it Together

$VVHWV WKH SHUVRQI IHVILPRQ\ VIDQGLQJ DIRQH

$VVHW IKH SHUWVRQV WHWILPRQ\ ZLIK HYLGHQFH
UHFHLYHG IURP WKDW SHUVRQ RYHU WLPH

$VVHW IKH SHUWVRQV WHVILPRQ\ ZUIK WHVILPRQ\
IURP RWKHUW FRQVLVWHQW LQFRQVLVWHQW™

SVVHVV IIKH SHUVRQV IHVILPRQ\ ZLIK HYLGHQFH
UHFHLYHG IURP RIKHW HJ YIGHR GRFXPHQIV
HIIF

EMIC
ﬁ-ﬁgé o Sio

Posting Permitted On Institution’s Title IX
Website — © Jill Thomas, J.D. - 2021 19



5/25/2021

Writing about Credibility in
Your Decision Rationale

M From the Final Rule

1 = H GHFILQH WR H[SUHVVO\ UHTXLUH WKH ZULINHQ
GHIWHUPLQDILRQ WR DGGUHVV HYDOXDILRQ RI FRQIUDGLFIRU\
IDFWV H[FXISDWRU\ HYLGHQFH ID0) HYLGHQFHT SUHVHQWHG DI D
KHDULQJ RU KRZ FUHGLELILN\ DVVHVVPHQWV ZHUH UHDFKHG
EHFDXVH WKH GHFLVIRQ PDNHU LV REILIDWHG WR REIHFILYHI\
HYDOXDWH D00 UHOHYDQW HYLGHQFH LQFIXGLQJ LQFXISDWRU\ DQG
H[FXISDWRU\ HYLGHQFH DQG WIR DYRLG FUHGLELILIN\ LQIHUHQFHV
EDVHG RQ D SHUVRQ V VIIDWXV DV D FRP SIDLQDQW
UHVSRQGHQW RU ZLIQHVV  XQGHU 1 E Il WLV
SUHFLVHON WKLV REIHFILYH HYDOXDWLRQ WKDW SURYLGHV IIKH
EDVLV IRU WKH GHFLVLRQ PDNHU V IUDWLRQDIHT IRU IWKH UHVX0WT
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B What's required in the
written determination?

6 Areas Must Be Included

IGHQILILFDWLRQ RI WKH DWHJDWLRQV SRWHQWLDIO\ FRQVILIXWLQJ
VH[XDJ KDUDVWWPHQW DV GHILQHG LQ
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B Sam and Alex Scenario

(; (5&16( A = ULQJ UDILRQDIH VHFILRQ
= KR IRXQG $IH[ FUHGLE(H"
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1. Jury instructions

2. Sample credibility
evaluation tool

Final Q+A and Wrap-Up

46
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QUESTIONS?

&DQ 1LQG D SRUILRQ RI VRPHRQHY IIHVILPRQ\
FUHGLEOH DQG QRIl RIKHU SRUILRQV A QRII DI RU
QRIKLQJ

7KH 1LQGLQJ ZL LQIRUP WKH UDWLRQDIH ZULILQJ

7KH IXU\ LQVIUXFILRQV ZL00 QHYHU VIHHU \RX RII .
IUDFN A EH PHIKRGLFD0 DQG WDNH \RXU ILPH LQ
DVVHVVLQJ FUHGLELILIN

48
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Online Membership Quick Facts

What You Get
$FFHVV IR D00 RQILQH (HDUQLQJ UHVRXUFHV A PHPEHUVKLS FRYHUW ERIK 0LYH DQG UHFRUGHG
ZHEFDVIV
2YHU KLIKHU HG H[ SHUIlV FRQWULEXIILQJ FDVH VWXGLHV H[DPSIHV VDP SiH
SIDQV WHPSIDIHV WRRV
6KRUN 0HVVRQV DQG TXL]JHV WDUJHWLQJ FULILFD) DUHDV RI FRPSILDQFH ®R]HQV Rl QHZ
UHVRXUFHV DGGHG HDFK PRQIK

What are the Benefits?
IPSURYHG HP SIR\HH HQJDJHPHQU DQG UHWHQWLRQ
30XJ $FDGHPLF ZP SUHVVLRQV UHVRXUFHV GLUHFIO\ LQUR H[LVWLQJ WUDLQLQJ SURJUDPV RU
OHDGHUVKLS DFDGHPLHV IRU IDFXWN\ VIIDI1 DQG DGPLQLVIUDWRUY
ORQLIRU WUDLQLQJ DFULYLY\ DQG XVDJH WKURXJK UHSRUILQJ

%

EMIC
R ACAREML,

LT e

Thank youl!

30HDVH UHPHPEHU IR FRP SIHIH WIKH event evaluation
<RXU FRPPHQIWV ZL0 KHIS XV FRQWLQXDW\ LPSURYH WKH
TXDIUN RI RXU SURJUDPV
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